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Introduction

(1]

(2]

[3]

[4]

In this era of digital imaging or image design, it is becoming increasingly easy
to manipulate photographs, video and audio tape, making the imagined real.
Since the legal system cannot be spared the adverse effect of this trend, that
begs the question: are the measures for authentication of evidence in a form of

photographs and videotape stringent enough?

In this review application,’ the applicant Mr Tumelo Nlusi (Mr Musi) is
challenging the arbitration award issued by the third res%%adent (Arbitrator),

under the auspices of the second respondent, the NattoggJ Barﬁ%nlng Council

the nature of the enquiry by failing t@adeal @Ith the issue of the authenticity of
the photograph. The first resgggggent, P‘F@* Glass Pty Ltd (PFG), is vigorously
opposing the application.ﬁ :

The matter was enrdﬂ%d to e heard via Zoom. However, due to technical

p
glitches that affec

ed“thg%eanng of the matter, it is decided on the papers by
,,,, t}iﬁae parties. The Court is indebted to the legal

i

representé%g%gf%bemg considerate.
’3%“‘%‘«?‘;;“& ’%Ji‘ -’ﬁé

agreement .

Background v«w@’% “ay

[5]

[6]

T
&é’:jg ¥

as a Process Controller Cold End with effect from 1 April 2012. He was
dismissed on 18 May 2018 after he was found guilty for sleeping on duty.

Mr Musi was charged and dismissed solely on the strength of the photographic
evidence which depicts him sleeping on the operating station. The photograph
emerged during arbitration proceeding where National Union of Metalworkers
of South Africa (NUMSA), Mr Musi’s trade union, was challenging the dismissal
of another member sometime in September 2017. NUMSA presented the

"In terms section 145 of the Labour Relations Act 66 of 1995, as amended(LRA).



[7]

[8]

[9]

[10]

photograph to support its contention that PFG incontinently applied discipline.
Mr Musi was not part of those proceedings nor aware of the existence of the

photograph.

During the disciplinary enquiry, Mr Musi conceded that the photograph depicts
him, but took issue with its authenticity and the fact that there were no details
provided as to when the photograph was taken and by whom. He was,

nonetheless, found guilty and summarily dismissed.

Displeased with his dismissal, Mr Musi, assisted by NUMSA, rgferred a dispute
to the NBCCI. The dispute was arbitrated after a failed cogﬁ:ﬂ;gtlon hence the

impugned arbitration award.

remain unknown.

Mr Mark Scrivens (Mr Scrlveng}&
o
testified that even though I\/h:@r usi.pleaded not guilty, he conceded that he was

sleeping on duty and apol‘égg.‘a@ for his conduct. Mr Musi, on the other hand,
testified that he w @%ré%gnteé with the photograph for the first time during the

™

disciplinary enqu%y He y;yas ‘confused as he could not recall the incident hence

he admltteég@tﬁ %}%&?’@@g@dtograph depicts him. However, to him the photograph

old ?% have been taken sometime in 2010 or 2011 when he was
' ﬁ*’%‘%
:__ %‘“@%p Masakhe, a contractor which placed him with the PFG.

Was Mr Musi ilty as charged?
%&ﬁ’. ~

[11]

Mr Musi contends that the Arbitrator misconceived the nature of the enquiry and
failed to determine the key dispute before him, which is whether he contravened
a rule applicable to the workplace. Mr Musi was charged with a ‘fotally
unacceptable behaviour in the work situation in that [he was] sleeping on/at an

operating station, endangering [his] own safety’.



[12]

[13]

[14]

[15]

Mr Musi's impugn is two pronged. First, the authenticity or originality of the
photograph. Second, probative value of photographic evidence.? As mentioned
above, in the era of digital imaging, the photographic evidence must be
subjected to a more stringent scrutiny before it could be admitted into evidence
and/or any probative value could be attached to it. A party introducing the

photographic evidence bears the onus of proof.

It bears mentioning, as a reminder, that a photograph is aé&ai%ewdence which,
subjected to best evidence rule, an original cop?x '“"aght f@;w have been

discovered.? However, since arbitration proceedtng%ar% ués*?egally formalistic,

a secondary copy may be admitted in ewdence&s lon‘g@sﬁ can be shown that

ﬁg&ggrplananon as to why the

the Arbitrator satisfied himself that there |s,3;§”’c g
original copy was not available.* In the &re%nt m@ance it is not clear whether
the Arbitrator undertook that enquwy,fWhat ;5 ﬁ‘{fe’ though, is that PFG failed to

conduct its own mdependig mvesﬁ@gg@ﬁ when it became aware of the

photograph. Strangely, it bl@meﬂ
copy.

Notwithstanding gﬁé@ T%taaf the photograph was provisionally admitted in

evidence, it M\Eyas%ncuqéaent upon Arbitrator to determine the issue of its

. .

3@%@%’% which includes proof of reliability, veracity, originality and

accuré@@ﬂo ggsily, this issue had to be considered as part of the totality of
len ’e%?ﬁat was before the Arbitrator.

authenticity

)

Mr%@f’% version of defence was that he did not recall the incident and if it
indeed happened it must have been during the time when he was still in the
employ of Masakhe. This evidence was not seriously challenged because no
one knew when the incident took place. Tellingly, both PFG witnesses
conceded that they could not vouch for the authenticity of the photograph as

they are neither the photographers nor present when it was taken.

2 See: Motata v Nair No and Another (7023/2008) [2008] ZAFSHC 53 (11 June 2008) at para 28; see
also S v Singh and Another 1975 (1) SA 3 (N).

® See: Hoffman & Zeffertt, The South African Law of Evidence 4' ed at 404, Cross & Tapper on
Evidence 8t ed at 48.

4 In line with section 3 of the Law of Evidence Amendment Act 45 of 1988 which deal admissibility of
hearsay evidence.

5 Supran 2.



[16] In these proceedings, PFG contends that Mr Musi’s admission during the
disciplinary enquiry must be held against him. | disagree. It is well accepted that
the determination of fairness is normally not restricted to what occurred during
the disciplinary enquiry, but on the basis of all the evidential material before the
arbitrator.® Mr Musi, certainly conceded that the photograph depicts him
sleeping on duty but persistently challenged its authenticity. To that extent the
arbitration is a de novo hearing, PFG had to show that the photograph it solely

relied upon to dismiss Mr Musi is authentic.

[17] The fact that the photograph emerged from NUM% : €
PFG's case. NUMSA did not provide any d tail

4
e

tﬁa authentlc:lty of the
VfﬁﬁQﬁSA“shop steward and Mr

@ f%i»@ﬁr"

Musi's witness, appeared to be distancmgf” |mser?ifrom the photograph. PFG's

photograph. In fact, Mr Bongani Skhosan,,«

submission that the applicant was u,gtabTe to gwe any meaningful reason why
he had not established from NUMSA@@HEC@JS as to when the photograph was

taken is flawed. There is abst

no way PFG could have expected Mr Musi

to prove its case.

[18] Since the c:rcumsﬁgasn > [ unding the photograph are sketchy, it is obvious

that PFG's caseﬁus c:rc@né?éntlai The legal principles in this regard are well
established a g@% rf@aéy expounded in Cooper NO and Another v Merchant

Trade Fine an}&

"%A ”3;?; "_’?’&&‘3:% @
v ;
@ ‘Itis not incumbent upon the party who bears the onus of proving an absence
%
z% an intention to prefer to eliminate by evidence all possible reasons for the

‘making of the disposition other than an intention to prefer. This is so because
the Court, in drawing inferences from the proved facts, acts on a
preponderance of probability. The inference of an intention to prefer is one
which is, on a balance of probabilities, the most probable, although not
necessarily the only inference to be drawn. In a criminal case, one of the "two
cardinal rules of logic" referred to by Watermeyer JA in R v Blom is that the

proved facts should be such that they exclude every reasonable inference from

® See: County Fair Foods (Pty) Ltd v CCMA (1999) 20 ILJ 1701 (LAC).

72000 (3) SA 1009 (SCA) at para 7; 1027E - 1028D. See also: Woolworths (Pty) Ltd) v CCMA and
Others (2011) 32 ILJ 2455 (LAC) at para 34; National Union of Mineworkers and Another v Mogale
Gold, A Division of Mintails (SA) (Pty) Ltd [2015] 10 BLLR 1016 (LAC); (2015) 36 ILJ 2815 (LAC) at
para 23; CSS Tactical (Pty) Ltd v Security Officers Civil Rights and Allied Workers Union (SACRAWU)
and Others (2015) 36 ILJ 2764 (LAC) at para 22.



them save the one to be drawn. If they do not exclude other reasonable

inferences, then there must be a doubt whether the inference sought to be

drawn is correct. This rule is not applicable in a civil case. If the facts permit of

more than one inference, the Court must select the most "plausible" or probable

inference. If this favours the litigant on whom the onus rests he is entitled to

judgment. If, on the other hand, an inference in favour of both parties is equally

possible, the litigant will not have discharged the onus of proof.’ (Emphasis
added)

[19] Consequently, inferential reasoning entails an evaluatio of a;\ | the evidence

4

and not merely selected parts 8 In the present mst c

EI’[‘IS clear that the

i’z?

ba ‘s§d on@;gonjectures In Solari v

e

Nedbank Ltd and Others,® confronte Wlth“.“’ﬁimﬁﬁlﬁ misdirection by the

Commissioner, the LAC stated that:

&

s

@ét that where it is clear on the totality of

m{gsmner that he did not properly consider all the

maker could nof aachf@en the award ought to be set aside. The same will

apply whe%?’the camnﬂ?lssloner makes certain inferences from the proven facts

[20] It foﬁ%{gsﬁ& in my view, that the Arbitrator's finding that Mr Musi was guilty as
charged solely on the strength of the unauthenticated photographic evidence is
untenable. In the judgment in Samancor Chrome Ltd (Eastern Chrome
Mines) v Commission for Conciliation, Mediation & Arbitration & Others, 0 the

LAC crisply encapsulated the review test as follows:

% See: Minister of Safety and Security and Another v Madikane and Others (2015) 36 ILJ 1224 (LAC)
at para 44.
9(2014) 35 ILJ 3349 (LAC) at paras 29; see also Madikane supra at para 46.

10(2020) 41 1LJ 2129 (LAC) at para 13.



Conclusion

[21]

[22]

[23]

[24]

‘The task of the commissioner, as was made clear in Sidumo & another v
Rustenburg Platinum Mines Ltd & others,"" was to determine whether the
dismissal of the employee was fair or not. In doing so, he did not undertake the
wrong enquiry, nor did he fail to ‘tie the evidentiary knots’ or approach the
misconduct allegations narrowly and incorrectly in the manner contended by
the appellant. On a conspectus of the material before him, the outcome
reached by the commissioner was not one which a reasonable commissioner

in his position could not have reached.’

sw

In the circumstances, it is evident that the Arbltra@gﬁr gngertook the wrong

f&.‘ h e &fﬁg“‘?’“

enquiry, failed to ‘tie the evidentiary knots’ an nd é@nsgqgently rendered an

unreasonable outcome. On this grounds aI A s award stands to be

reviewed and set aside.

|, however, agree with the parties t at the: gnatter should not be remitted back

to the NBCCI. As the quahtygg@recor@%ﬁo’f put in issue, | am in a position to

'mazthe interest of justice.

Mrecord and in the light of the findings | have
.
arrived at abov%ﬁﬂ%m%}éwémed that the dismissal of Mr Musi is substantively

unfair. Wh?%;,ﬂ e%mesk the relief, there is no reason why Mr Musi should not

be afforc %@g wIﬁg};eary remedy of reinstated. It is common cause that the
photé%i@ph 8"@}9@ to the attention of PFG in September 2017 but Mr Musi was

fj“rgec? in May 2018 for the incident that no one knows when it

“h”apge&ed Mr Musi continued to work uninterrupted up until the time of his

dlsrﬁ%ssa! Therefore, a contention that trust is broken or intolerability of the

continued relationship is superficial and not supported by evidence.

Itis almost three years since Mr Musi’s dismissal on 18 June 2018. The reason
for the delay is not apparent from the papers. In my view, it is in the interest of
justice and fairness to both parties that a back pay be limited to 16 months
(R11692.61 x 16 = R187 081.76).

112008 (2) SA 24 (CC); (2007) 28 ILJ 2405 (CC); [2007] 12 BLLR 1097 (CC); 2008 (2) BCLR 158
(CC) at para 79.



Costs

[25] As arule, costs do not follow the result in this Court in line with the requirements
of the law and fairness, especially where the parties have a persisting collective

bargaining relationship.
[26] |, accordingly, make the following order:

Order

1. The arbitration award under case number GPCHEM@% 17/18 dated 23

following order: %% f“w

\*«%.:&Q

2.1 The dismissal of th@m““ﬁp@%

2.2 dent, Pﬁé&”"‘Glass (Pty) Ltd, shall reinstate
'3:;:

P Nkutha-Nkontwana
Judge of the Labour Court of South Africa
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